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A. INTRODUCTION 

This case presents the unresolved issue of 

whether a court may order restitution based on an 

offender's gain, even where the victim does not suffer 

any demonstrable loss. 

Steven Krier was indigent when the court 

ordered him to pay restitution based upon theft of a U

Haul vehicle. Mr. Krier possessed the rental truck for 

three weeks longer than he should have, but the truck 

was eventually returned to U-Haul without any 

damage. There was no evidence that U-Haul would 

have rented this truck to another customer throughout 

that period. The State nevertheless requested 

restitution for the contract rental price for each day the 

vehicle was in Mr. Krier's possession, including 

insurance, under the theory that U-Haul could have 

potentially rented the truck to another customer. 
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The trial court agreed, finding the mere 

possibility of profit from a hypothetical customer 

constituted "property" for purposes of RCW 

9.94A. 753(3). The Court of Appeals upheld the order, 

but on the alternative theory that the order was 

properly based on Mr. Krier's gain. 

Neither the statutory scheme nor this Court's 

precedent supports the restitution order here. This 

Court should grant review. See RAP 13.4(b)(4). 

B. IDENTITY OF PETITIONER 

Steven Krier, the petitioner here and appellant 

below, asks this Court to accept review of the Court of 

Appeals' decision terminating review. RAP 13.3, 13.4. 

C. COURT OF APPEALS DECISION 

Mr. Krier seeks review of the Court of Appeals 

decision dated May 13, 2024, attached here as an 

appendix. 
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D. ISSUE PRESENTED FOR REVIEW 

A court's authority to impose restitution is 

derived entirely from statute. Under the relevant 

statute, restitution can only be ordered if it is based on 

easily ascertainable damages for injury to or loss of 

property. Restitution cannot be based on conjectural 

damages or speculative lost profits. 

The trial court ordered restitution based on the 

amount U-Haul could have charged a hypothetical 

customer while the truck was in Mr. Krier's possession. 

The Court of Appeals affirmed the order because it 

believed restitution can be based solely on an offender's 

gain. Neither ruling comports with RCW 

9.94A. 753(3)(a) or this Court's precedent. This Court 

should grant review. See RAP 13.4(b). 
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E. STATEMENT OF THE CASE 

On October 15, 2018, Steven Krier agreed to lease 

a truck from U-Haul for one day. CP 94. U-Haul 

reported the truck stolen after it was not returned for 

over two weeks. CP 94. Law enforcement recovered the 

truck on November 6, 2018. CP 94. Mr. Krier was fully 

cooperative with law enforcement, admitting that he 

leased the truck and had not returned it yet to U-Haul. 

CP 94. The vehicle was not damaged, and Mr. Krier 

immediately gave the factory key to the officers. CP 94. 

Mr. Krier pleaded guilty to theft of rental or 

leased property worth more than $5,000. CP 88. At the 

restitution hearing, the State sought $1,847 from Mr. 

Krier, despite the lack of damage to the vehicle. CP 60; 

RP 182-83. The State claimed the $1,847 figure was 

based on the base rental cost of the truck, insurance 

costs, mileage for each day the truck was missing, and 
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costs of towing the vehicle back to the U-Haul rental 

center. CP 62, 65. 

Mr. Krier objected. He argued most of the costs 

were not actual damages or losses, since there was no 

indication U-Haul would have received this money if it 

had possessed the truck from October 16 to November 

6. RP 184. Mr. Krier contended that, without evidence 

regarding the surplus of vehicles or the volume of 

business at the particular U-Haul location, it was 

purely speculative to assume U-Haul would have 

received the money but for the offense. RP 184-85. 

The trial court rejected Mr. Krier's "conceptual 

argument" that the State failed to prove actual loss 

because it did not demonstrate U-Haul would have 

earned more money had the truck been returned on 

time. RP 187. However, the court reduced the towing 
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fee to reflect how much it actually cost to tow the truck. 

RP 188. 

The court accordingly ordered Mr. Krier to pay 

$1,590.77 in restitution costs, including $1,394.05 in 

hypothetical profit for U-Haul and $196.72 for towing 

the vehicle. CP 144; RP 188. 

On appeal, Mr. Krier argued the trial court erred 

in imposing restitution based on the mere possibility of 

lost profit. The Court of Appeals disagreed. Slip op. at 

3-7. It opined that the restitution order was not based 

on hypothetical lost profits at all. Slip op. at 3, 5-6. It 

held that, under RCW 9.94A. 753(3)(a), restitution can 

be predicated on an "offender's gain," and it 

characterized the restitution at issue here as being 

derived from Mr. Kier's gain rather than U-Haufs loss. 

Slip op. at 7. It also pointed to this Court's decision in 

State v. Kinneman, 155 Wn.2d 272, 119 P.3d 350 
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(2005), for the proposition that RCW 9.94A. 753(3)(a) 

"'shows that restitution is also strongly punitive 

because it authorizes restitution in an amount that 

exceeds the amount necessary to compensate the 

victim."' Slip op. at 7 (quoting Kinneman, 155 Wn.2d at 

280). 

F. LAW AND ARGUMENT 

The Court of Appeals erroneously affirmed the 

restitution order. The court first erred by finding the 

trial court's restitution order was not based on U-

Haufs hypothetical lost profits. It then erroneously 

read this Court's precedent to justify restitution based 

purely on an offender's gain. Review is warranted here. 

1. The Court of Appeals wrongly affirmed 

the restitution order based on Mr. 

Krier's alleged gain, which RCW 

9.94A.753(3)(a) does not permit. 

The trial court ordered restitution based on U-

Haufs speculative lost profits. The Court of Appeals 
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affirmed the order, finding it was validly based on Mr. 

Krier's gain. Neither justification properly supports the 

order, as restitution must be based on a victim's loss. 

A court's authority to impose restitution is 

derived entirely from statute. State v. Griffith, 164 

Wn.2d 960, 965, 195 P.3d 506 (2008). On appeal, a 

court must determine whether the restitution order 

was authorized by statute. State v. Tobin, 161 Wn.2d 

517, 523-24, 166 P.3d 1167 (2007). The Court conducts 

this review de novo. State v. Acevedo, 159 Wn. App. 

221, 229-30, 248 P.3d 526 (2010). Restitution 

unauthorized by statute must be stricken. Griffith, 164 

Wn.2d at 967-68. 

The Court of Appeals erred by not ordering that 

remedy here. It first erred by finding the trial court's 

restitution order was not based on U-Haul' s 

hypothetical lost profits. It then erroneously read this 
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Court's precedent to justify restitution based purely on 

an offender's gain. Review is warranted here. 

When it issued the restitution order, the trial 

court reasoned that "when someone is in the business 

of renting property, then when they're deprived of that 

property and can't rent it, then that is a recoverable 

loss." RP 187. The court compared the situation to that 

of a landlord temporarily losing a rental property: 

"depriving a landlord of the ability to rent out a 

property is a loss of property, I think the same is true 

here." RP 187-88. 

This ruling only makes sense in the context of 

RCW 9.94A. 753(3)(a), which requires restitution to "be 

based on easily ascertainable damages for injury to or 

loss of property[.]" "Our courts have interpreted this 

authorization to mean that there must be a causal 

connection between a victim's losses and the 
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defendant's offense." State v. Romish, 7 Wn. App. 2d 

510, 515, 434 P.3d 546 (2019). "Losses are causally 

connected if, but for the charged crime, the victim 

would not have incurred the loss." Griffith, 164 Wn.2d 

at 966 (emphasis added). 

Temporary deprivation of property alone does not 

constitute an "incurred loss" for which damages are 

easily ascertainable. To harmonize the trial court's 

ruling with RCW 9.94A. 753(3)(a), the deprivation of 

property must also have caused a demonstrable loss. If 

no evidence of specific loss were required, a restitution 

order could be imposed based on speculative losses. 

Such a result is precluded by RCW 9.94A. 753(3)(a), 

which does not entertain "speculative and intangible 

losses." State v. Kinneman, 155 Wn.2d 272, 285, 119 

P.3d 350 (2005). 

10 



The trial court accordingly based the restitution 

order on U-Haufs hypothetical lost profits. But the 

State failed to prove this loss, and the Court of Appeals 

failed to address this deficiency. Instead, it affirmed 

the restitution order on the alternative theory that it 

was properly based on Mr. Krier's gain. Slip op. at 3, 6-

7. This holding was incorrect. 

2. Restitution must be based on easily 

ascertainable damages for injury to or 

loss of property, not an offender's gain. 

RCW 9.94A. 753(3)(a) provides that restitution 

must "be based on easily ascertainable damages for 

injury to or loss of property, actual expenses incurred 

for treatment for injury to persons, and lost wages 

resulting from injury." This provision does not suggest 

a court may order restitution solely for an offender's 

gain where the victim does not suffer demonstrable 

losses. 

1 1  



The Court of Appeals ignored this provision to 

reach the opposite conclusion. It instead focused on the 

last sentence of RCW 9. 94A. 753(3)(a), which provides 

that a court may not increase a restitution to more 

than double "the amount of the offender's gain or the 

victim's loss from the commission of the crime." This 

provision does not mean a restitution order can be 

based solely on an offender's gain, however. 

Again, courts interpret RCW 9.94A.753(3)(a) "to 

mean that there must be a causal connection between a 

victim's losses and the defendant's offense." Romish, 7 

Wn. App. 2d at 515. Both this Court and the Court of 

Appeals have been clear that, because of RCW 

9.94A. 753(3)(a), "restitution is statutorily connected to 

victims' losses[.]" State v. Shultz, 138 Wn.2d 638, 643, 

980 P.2d 1265 (1999); see State v. Cawyer, 182 Wn. 

App. 610, 616-17, 330 P.3d 219 (2014) ("Restitution is 
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appropriate only if a causal connection exists between 

the defendant's offense and the victim's injuries for 

which restitution is sought."). Indeed, even J{jnneman, 

155 Wn.2d at 286-the sole case the Court of Appeals 

cited-observed that "[r]estitution is allowed only for 

losses that are causally connected to a crime[.]" 

(emphasis added). 

The Court of Appeals, in a stroke of its pen, 

upended this entire understanding of restitution in our 

state. It focused entirely on the portion of RCW 

9.94A. 753(3)(a) that addresses increasing a restitution 

order. Slip op. at 6-7. But that provision only 

addresses increasing restitution liability, not initially 

determining it. See State v. Lilyblad, 163 Wn.2d 1, 9, 

177 P.3d 686 (2008) ("All words must be read in the 

context of the statute in which they appear, not in 

isolation[.]"). 
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Instead, to determine how much restitution is 

owed to the victim, courts must look to the "easily 

ascertainable" language in the first portion of RCW 

9.94A. 753(3)(a), as that is the only provision that 

directs how courts can calculate restitution. 

Importantly, that portion of the statute omits any 

reference to calculating restitution based on an 

offender's gain. RCW 9.94A.753(3)(a). 

"[W]e presume the legislature says what it means 

and means what it says."' State v. Valdiglesias 

La Valle, 2 Wn.3d 310, 321-22, 535 P.3d 856 (2023) 

(State v. Costich, 152 Wn.2d 463, 470, 98 P.3d 795 

(2004)). The legislature failed to include anything 

about an offender's gain in the portion of the statute 

that addresses the calculation of restitution liability. 

Since it subsequently referenced an offender's gain in 

an unrelated portion of the statute, this omission must 
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be intentional. See State v. Delgado, 148 Wn.2d 723, 

728, 63 P.3d 792 (2003). 

Nevertheless, according to the Court of Appeals, 

the provision that caps upward variances of restitution 

orders also permits courts to set restitution based 

solely on a defendant's gain, even when the victim does 

not suffer actual losses. Such a strained reading would 

render the provision that mandates restitution based 

only on "damages for injury to or loss of property, 

actual expenses incurred for treatment for injury to 

persons, and lost wages resulting from injury" 

superfluous. State v. KL.B., 180 Wn.2d 735, 7 42, 328 

P.3d 886 (2014) ("'[A] court must not interpret a statute 

in any way that renders any portion meaningless or 

superfluous."') (quoting Jongeward v. BNSF Ry, 174 

Wn.2d 586, 601, 278 P.3d 157 (2012)). 
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It would also be illogical to assume the legislature 

massively expanded the basis for restitution liability in 

the provision that addresses upward variances and not 

in the provision that constrains the determination of 

restitution. See Whitman v. American Trucking Assns., 

Inc., 531 U.S. 457, 468, 121 S. Ct. 903, 149 L. Ed. 2d 1 

(2001) ("Congress . . .  does not alter the fundamental 

details of a regulatory scheme in vague terms or 

ancillary provisions-it does not, one might say, hide 

elephants in mouseholes."). 

There are good reasons why restitution should 

not be based solely on an offender's gain. The criminal 

system is only equipped to handle claims of restitution 

"based on easily ascertainable damages[.]" RCW 

9.94A. 753(3)(a). "Indeed, victims are only able to obtain 

'damages resulting from mental anguish, pain and 

suffering, and other intangible losses' that normally 

16 



require involved or sophisticated proof by bringing an 

action for civil damages." State v. Dennis, 101 Wn. 

App. 223, 229, 6 P.3d 1173 (2000) (quoting State v. 

Lewis, 57 Wn. App. 921, 925, 791 P.2d 250 (1990)). 

This constraint evinces the legislature's intent to 

substantially "limit criminal restitution to damages 

that do not normally require involved or sophisticated 

proof." Lewis, 57 Wn. App. at 925. 

Predicating restitution on an offender's gain, 

which is essentially an unjust enrichment basis, could 

frequently involve "complex factual matters[.]" See 

Young v. Young, 164 Wn.2d 477, 487-88, 191 P.3d 

1258 (2008). Adjudicating an unjust enrichment claim 

"involves 'careful consideration of particular 

circumstances,' and 'a fact-intensive inquiry in which 

courts look to, among other things, the intentions, 

expectations, and behaviors of the parties[.]'" Menocal 
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v. GEO Group
) 

Inc. , 320 F.R.D. 258,268 (D. Colo. 2017) 

(quoting Lewis v. Lewis, 189 P.3d 1134, 1140 (Colo. 

2008), and Melat
) 

Pressman & Higbie
) 

L.L.P. v. 

Hannon Law Firm
) 

L.L.C, 287 P.3d 842,847 (Colo. 

2012)). These claims are plainly unsuitable for the 

context of criminal restitution. 

Rather, the criminal system is designed to handle 

claims based on easily ascertainable damages of a 

victim's actual losses. 1 Lewis, 57 Wn. App. at 925-26. 

The Court of Appeals failed to require a showing of U

Haul's actual loss of profits here. This Court should 

grant review and resolve whether restitution may be 

based solely on an offender's gain. See RAP 13.4(b). 

1 Nearly every federal circuit court has construed 
federal restitution similarly. E.g.

) 
United States v. 

Anderson, 741 F.3d 938, 953 (9th Cir. 2013) 
("[R]estitution in a criminal copyright case must reflect 
the victim's actual losses, not the defendant's gain."); 
United States v. Fair, 699 F.3d 508, 514 (D.C. Cir. 
2012) (same; collecting cases). 

18 



G. CONCLUSION 

Mr. Krier respectfully asks this Court to accept 

discretionary review. RAP 13.4(b). 

This petition is 2,464 words long and complies 

with RAP 18.7. 

DATED this 12th day of June 2024. 

Respectfully Submitted 

Matthew E. Catallo (WSBA 61886) 
Washington Appellate Project (91052) 
Counsel for Mr. Krier 
matthew@washapp.org 
wapofficemail@washapp.org 
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FILED 
5/13/2024 

Court of Appeals 
Division I 

State of Washington 

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 

STATE OF WASHINGTON, 

Respondent, 

V. 

STEVEN JAMES KRIER, 

Appellant. 

No. 84892-5-1 

DIVISION ONE 

UNPUBLISHED OPINION 

HAZELRIGG, A.C.J. - Steven Krier appeals from an order of restitution 

based on the theft of a rental vehicle that he failed to return. He contends the trial 

court exceeded its statutory authority in ordering restitution based on speculative 

harm and challenges the restitution award on various constitutional grounds. 

However, the constitutional arguments are waived and we conclude that the trial 

court did not exceed its statutory authority in ordering restitution. Krier also seeks 

relief from certain legal financial obligations, but his judgment and sentence setting 

out those obligations is not before us and we decline to reach those issues. Finally, 

he presents a statement of additional grounds for review, but fails to demonstrate 

entitlement to relief. We affirm. 

FACTS 

On April 22, 2021, the State charged Steven James Krier with one count 

each of theft of rental or leased property over $5,000 (count 1), identity theft in the 

second degree (count 2), and theft of a motor vehicle (count 3). Pursuant to an 

agreement with the State, Krier entered a guilty plea to counts 1 and 2. He also 
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agreed to pay restitution on those counts in an amount to be determined. The plea 

was "part of an indivisible agreement" that included six different cause numbers. 

Upon disposition of counts 1 and 2, the State agreed to move to dismiss count 3. 

Krier entered his plea in keeping with the negotiated resolution and similarly 

resolved each of his other cases under all six cause numbers. 

For purposes of sentencing, Krier stipulated to the facts set out in the State's 

certifications for determination of probable cause. The probable cause affidavit as 

to count 1 establishes that on October 15, 2018, Krier leased a GMC vehicle 

through U-Haul 1 and completed a lease agreement for one day. The vehicle was 

never returned, and two weeks later, it was reported stolen. On November 6, 2018, 

employees of a towing company, which has a contract with U-Haul and access to 

U-Haul's vehicle lease database, noticed the stolen vehicle parked at a motel in 

Auburn. While the employees were inspecting the vehicle, Krier approached them 

and stated that he had rented it. The employees called 911, and when officers 

arrived, Krier admitted to leasing the vehicle and failing to return it. Krier confirmed 

that he had deprived U-Haul of its vehicle and provided the arresting officer with 

the factory key. 

Krier's offender score was 38 on count 1 and 26 on count 2, which resulted 

in a standard range of 43 to 57 months on each charge. The court imposed a 

sentence of 43 months confinement on each count, to run concurrently. Those 

terms of confinement were also ordered to run concurrently with the sentences 

imposed on the other five cause numbers. The court also imposed the $500 victim 

1 "U-Haul" is a vehicle rental company. 
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penalty assessment (VPA) and ordered restitution in an amount to be determined 

at a future hearing. 

On December 1 5, 2022, the court conducted the restitution hearing. Based 

on documentation submitted by U-Haul noting "the losses that they incurred, which 

include rental days as well as mileage rates and towing fees," the State requested 

a restitution award in the amount of $1 ,847.34. Krier argued that those expenses 

did not relate to the crime charged and did not constitute actual losses that were 

recoverable. He did not demand a jury determination of restitution ,  nor present 

any constitutional challenges to the process or determination on restitution .  The 

court disagreed with most of Krier's objections to the amount of restitution sought 

by the State and found that "when someone is in the business of renting property, 

then they're deprived of that property and can't rent it, then that is a recoverable 

loss." Ultimately, after reducing the amount based on some of Krier's evidentiary 

challenges, the court ordered restitution to U-Haul in the amount of $1 ,590.77. 

Krier timely appealed. 

ANALYSIS 

I .  Statutory Authority To Order Restitution 

Krier assigns error to the trial court's imposition of restitution and asserts 

that it exceeded the court's statutory authority. He specifically contends the "court 

erred in finding the mere possibil ity of lost profit constituted a ' loss of property ."' 

No such finding exists in the record . Krier then avers the "court exceeded its 

authority by ordering restitution based on wholly speculative damages." This 

argument is without merit. 

- 3 -
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"In enacting RCW 9.94A.142,[2l the [l]egislature granted broad power to the 

trial court to order restitution." State v. Enstone, 137 Wn.2d 675, 679, 974 P.2d 

828 (1999). Thus, "when restitution ' is authorized by statute, imposition of 

restitution is generally within the discretion of the trial court and will not be disturbed 

on appeal absent an abuse of discretion."' Id. (quoting State v. Davison, 116 

Wn.2d 917, 919, 809 P.2d 1374 (1991)).3 However, the trial court's interpretation 

of the statute is subject to de novo review. State v. Long, 21 Wn. App. 2d 238, 

241, 505 P .3d 550, review denied, 200 Wn.2d 1004 (2022). 

Unless the defendant agrees to the amount of restitution, "the State must 

prove the amount by a preponderance of the evidence." State v. Tobin, 161 Wn.2d 

517, 524, 166 P.3d 1167 (2007). "Evidence supporting restitution is sufficient if it 

affords a reasonable basis for estimating loss and does not subject the trier of fact 

to mere speculation or conjecture." State v. Deskins, 180 Wn.2d 68, 82-83, 322 

P.3d 780 (2014). 

RCW 9.94A.753(5) provides that "[r]estitution shall be ordered whenever 

the offender is convicted of an offense which results in injury to any person or 

damage to or loss of property." Under RCW 9.94A.753(3)(a), when ordered 

pursuant to a criminal conviction, restitution "shall be based on easily ascertainable 

damages for injury to or loss of property, actual expenses incurred for treatment 

for injury to persons, and lost wages resulting from injury." 

2 Former RCW 9. 94A. 1 42 (2000) was recodified as RCW 9. 94A. 753. LAWS OF 200 1 , ch. 
1 0  § 6. 

3 ' "A court abuses its discretion when an order is manifestly unreasonable or based on 
untenable g rounds. "' State v. Butler, 200 Wn.2d 695,  7 1 4 , 52 1 P .3d 931  (2022) (internal quotation 
marks omitted) (quoting State v. Salgado-Mendoza , 1 89 Wn.2d 420, 427, 403 P. 3d 45 (20 1 7)) .  

- 4 -
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Here, the State provided a victim loss statement from U-Haul in order to 

establish the amount of restitution. U-Haul sought a total amount of $1 ,847.34 

based on the fo llowing detailed figures: $478.80 for 24 rental days at $1 9.95 per 

day; $562.27 for 953 miles at $0.59 per mi le; $1 76.00 in collision damage waiver 

fees for 1 6  days at $1 1 .00 per day; $30.00 for a fuel  service charge; $32.50 for a 

separate fuel charge; $590 . 1 6  in tow fees; $1 00.00 in cleaning fees; a $5.00 

environmental fee;  and $1 27.39 subtracted from the total amount for the payment 

it had already received for the initial rental of the vehicle. U-Haul also provided the 

terms of the equipment rental contract from Krier's lease of the vehicle on October 

1 5, 201 8, as well as the invoice from the towing company that returned the vehicle 

on November 6, 201 8. 

Krier pointed out that the towing company bil led U-Haul for three hours of 

service but only provided two hours according to the invoice and noted that U-Haul 

sought compensation for the vehicle through November 9 but the invoice showed 

the towing company returned the vehicle to U-Haul on November 6. On that basis, 

the trial court awarded an amount of restitution less than the amount requested by 

the State. The trial court rejected Krier's argument that the State needed to prove 

the stolen vehicle would have been rented by another individual ,  but it ordered 

$1 ,590.77, instead of the $1 ,847.34 requested, based on the evidentiary issues 

Krier identified. 

Krier relies on four cases he asserts, when read together, "demonstrate that 

the lost possibil ity of profit does not qualify as 'loss of property' under RCW 

9.94A.753": State v. Goodrich, 47 Wn. App. 1 1 4, 733 P.2d 1 000 (1 987), State v. 
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Lewis, 57 Wn. App. 921 , 791 P .2d 250 (1 990), State v. Young, 63 Wn. App. 324, 

8 1 8  P.2d 1 375 (1 991 ), and Long, 21 Wn. App. 2d 238. Ignoring the fact that a 

mere possibility of anyth ing, by itself, would not qualify as property under the 

restitution statute and the fact that Krier's argument simultaneously fa ils to 

implicate the actual restitution award before this court, none of the cases he cites 

support his underlying contention that the trial court exceeded its statutory 

authority as to any portion of the award at issue here. See Goodrich, 47 Wn. App. 

at 1 1 6-1 7 (reversing restitution award based on projected future medical expenses 

as costs had not yet been incurred by victim); Lewis, 57 Wn. App. at 926 (reversing 

portion of restitution award requiring defendant to pay for "future earning losses" 

because "lost wages" only covers "expenses already incurred"); Young, 63 Wn. 

App. at 330-32 (affi rming restitution award requiring defendant to pay future child 

support that decedent victim was obl igated to pay pursuant to judgment because 

child support order constituted property pursuant to restitution statute); Long, 21 

Wn. App. 2d at 243 (affirming portion of restitution award requiring payment for 

vacation and sick leave because "paid sick or vacation leave constitute property 

for purposes of RCW 9.94A.754(3)"). 

To the extent that Krier contends in briefing that a trial court lacks statutory 

authority to impose restitution beyond the "actual loss resulting from the theft," he 

presents an issue of statutory interpretation that we review de novo. State v. 

Bums, 1 59 Wn. App. 74, 78, 244 P.3d 988 (201 0). "The goal of statutory 

interpretation is to discern and implement the legislature's intent." State v. 
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Armendariz, 160 Wn.2d 106, 110, 156 P.3d 201 (2007). We look first to the plain 

language of the statute and if it is unambiguous, our inquiry ends. Id. 

RCW 9.94A.753(3)(a) provides that "[t]he amount of restitution shall not 

exceed double the amount of the offender's gain or the victim's loss from the 

commission of the crime." Our Supreme Court has already explained that this 

portion of the statute "shows that restitution is also strongly punitive because it 

authorizes restitution in an amount that exceeds the amount necessary to 

compensate the victim." State v. Kinneman, 155 Wn.2d 272, 280, 119 P.3d 350 

(2005) (emphasis added). Because the plain language of the statute expressly 

permits trial courts to award restitution in an amount greater than the actual loss 

to the victim, we reject Krier's contrary argument. 

The State presented credible evidence in the form of a victim loss statement 

and a rental contract that showed Krier agreed to a daily rental rate on a vehicle 

that he wrongfully retained and the record established that Krier's conduct deprived 

U-Haul of the vehicle for three weeks. Accordingly, there was a reasonable basis 

for the award of restitution; the trial court neither abused its discretion nor 

exceeded its statutory authority as to restitution. 

II. Constitutional Challenges to Restitution Award 

Krier avers that the restitution award violated the Sixth Amendment to the 

United States Constitution and article I, sections 21 and 22 of the state 

constitution4 on the basis that the State did not prove the necessary facts beyond 

4 As a separate procedural bar to appellate review, Krier presents argument as to a 
purported violation of a state constitutional right to have a jury determination on restitution. It is 
unclear from briefing but, to the extent he asserts g reater protection under our state constitution, 
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a reasonable doubt to a jury. The State correctly contends this error is waived. 

Krier next asserts the restitution order violates the excessive fines clause of the 

Eighth Amendment to our federal constitution and article I, section 14 of our state 

constitution. This challenge is also waived. 

Krier did not present argument in the trial court as to his theory of a 

constitutional guarantee of a jury determination of restitution or object to the 

restitution award on the basis that it was unconstitutionally excessive. Failure to 

object generally waives appellate review of an issue. State v. Scott, 110 Wn.2d 

682, 685, 757 P.2d 492 (1988). "Pursuant to RAP 2.5(a)(3), to raise an error for 

the first time on appeal, the error must be 'manifest' and truly of constitutional 

dimension." State v. Kirkman, 159 Wn.2d 918, 926, 155 P.3d 125 (2007). "The 

defendant must identify a constitutional error and show how, in the context of the 

trial, the alleged error actually affected the defendant's rights; it is this showing of 

actual prejudice that makes the error 'manifest,' allowing appellate review." State 

v. McFarland, 127 Wn.2d 322, 333, 899 P.2d 1251 (1995). The only reference 

Krier makes in his opening brief to RAP 2.5(a) or the applicable test is a conclusory 

statement in a footnote that declares the "ordered restitution is a 'manifest error 

affecting a constitutional right."' 

he fails to mention, much less engage in any analysis under State v. Gunwall, 1 06 Wn.2d 54 , 720 
P.2d 808 ( 1 986). "Whether the Washington constitution provides a level of protection different from 
the federal constitution in a given case is determined by reference to the six nonexclusive Gunwa/1 
factors. "  State v. Young, 1 23 Wn.2d 1 73 ,  1 79 ,  867 P .2d 593 ( 1 994). 

However, when parties fail to adequately brief the Gunwa/1 factors , "this court will not 
consider whether the state constitution provides g reater protection than that provided by the federal 
constitution under the circumstances presented . "  State v. Cantrell, 1 24 Wn.2d 1 83 ,  1 90 ,  875 P.2d 
1 208 ( 1 994). Accordingly, we do not consider Krier's argument that our state constitution requires 
a jury determination for an award of restitution. 
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To demonstrate entitlement to appellate review of an issue when an 

objection was not made in the trial court, it is not enough to simply cite the rule. 

See Id. at 333 ("RAP 2.5(a)(3) is not intended to afford criminal defendants a 

means for obtaining new trials whenever they can identify some constitutional 

issue not raised before the trial court."); State v. Lamar, 180 Wn.2d 576, 583, 327 

P.3d 46 (2014) (RAP 2.5(a)(3) requires the defendant to identify the constitutional 

error and "make a plausible showing that the error resulted in actual prejudice, 

which means that the claimed error had practical and identifiable consequences in 

the trial."); State v. Johnson, 119 Wn.2d 167, 171, 829 P.2d 1082 (1992) ("Parties 

wishing to raise constitutional issues on appeal must adhere to the rules of 

appellate procedure" and "present considered arguments to this court."). 5 In light 

of an apparent failure to understand the distinct components required by RAP 2.5, 

we must repeat the words of our Supreme Court: 

The requirements under RAP 2.5(a)(3) should not be 
confused with the requirements for establishing an actual violation of 
a constitutional right or for establishing lack of prejudice under a 
harmless error analysis if a violation of a constitutional right has 
occurred. The purpose of the rule is different; RAP 2.5(a)(3) serves 
a gatekeeping function that will bar review of claimed constitutional 
errors to which no exception was made unless the record shows that 
there is a fairly strong likelihood that serious constitutional error 
occurred. 

Lamar, 180 Wn.2d at 583. 

Because Krier fails to address RAP 2.5(a)(3) in his opening brief and does 

not make the necessary two-part showing to enable this court to consider this issue 

5 See also RAP 1 0. 3(a) (6) (Appellants must provide "argument in support of the issues 
presented for review, together with citations to legal authority and references to relevant parts of 
the record . " ) .  
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for the first time on appeal ,  these alleged errors are not preserved and do not 

warrant review. 

I l l .  VPA and Interest on Restitution 

Krier asserts that, based on two recent statutory amendments, remand is 

required for the trial court to both strike the VPA from the judgment and sentence 

and to consider whether to waive interest on the restitution .  However, the State 

appropriately points out that Krier's notice of appeal only designates the order 

setting restitution and not the judgment and sentence (J&S). No motion to amend 

or supplement the notice of appeal was received in this case, nor was a separate 

notice of appeal filed from the J&S which could have been consolidated with this 

case for review. Accordingly, the J&S is not properly before this court.  Krier does 

not acknowledge this fact until his reply brief, wherein he urges us to exercise 

discretion under RAP 1 .2(c) to reach the merits of this assignment of error. It is 

wel l-settled that we do not consider arguments presented for the first time in reply. 

State v. Orozco, 1 44 Wn. App. 1 7 , 22, 1 86 P.3d 1 078 (2008). Accordingly, we 

decline to reach these challenges. 

IV. Statement of Additional Grounds for Review 

Krier provides a statement of additional grounds for review (SAG) in which 

he raises two issues. A defendant may file a pro se SAG "to identify and discuss 

those matters related to the decision under review that the defendant believes 

have not been adequately addressed by the brief filed by the defendant's counsel." 

RAP 1 0. 1  0(a); see a/so State v. Calvin, 1 76 Wn. App. 1 ,  26, 3 1 6  P .3d 496 (20 1 3) 
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("[W]e only consider arguments that are not repetitive of briefing.") . We "will not 

consider a defendant's statement of additional grounds for review if it does not 

inform the court of the nature and occurrence of alleged errors." RAP 1 0. 1  0(c). 

Moreover, this "court is not obligated to search the record in support of claims 

made in a defendant's statement of additional grounds for review." Id. 

First, Krier avers "the trial court exceeded the mandated 1 80-day time l imit 

and good cause did not exist." Trial courts are required to "determine the amount 

of restitution at the sentencing hearing or within 1 80-days unless good cause is 

shown." State v. Johnson, 96 Wn. App. 8 13 ,  81 6 ,  981 P.2d 25 (1 999). Here, the 

trial court's orders extending the deadline for entry of the restitution award each 

provided good cause as the parties' "negotiations as to the amount" were still 

ongoing, suggesting there was at least an attempt to resolve this issue by an 

agreed order. The record is clear that counsel for the State and defense believed 

there was good cause to continue the determination of restitution beyond the 

statutory timeframe and the court agreed. Thus, we reject this alleged error. 

Second, Krier contends the "prosecuting attorney violated the plea 

agreement by not recommending the agreed upon sentence recommendation" and 

"defense counsel did not request mitigated sentence as previously agreed to." If 

he is referencing the State's agreement to recommend a drug offender sentencing 

alternative with credit for time served,  the State explained at sentencing that it 

changed its recommendation based on Krier's positive urinalysis test that violated 

the terms of his release on electronic home detention pending sentencing. 

Because the agreement as to the sentencing recommendation was contingent on 
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Krier's compl iance with the cond it ions of h is re lease pend ing sentencing ,  this 

a l leged error is without merit. And to the extent he is attempting to raise an 

ineffective assistance of counsel cla im,  h is bald assertion that defense counsel 

fa i led to request a mit igated sentence is plain ly insufficient to demonstrate 

entitlement to rel ief on such a cla im.  

Affi rmed . 

WE CONCUR: 
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